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Analyzing Constitutional Bench’s Impending Judgment on 
Modifying vs. Setting Aside Arbitral Awards 

 
India’s ascent in the realm of arbitration, anchored by the Arbitration and Conciliation Act, 

1996, mirroring international standards, has inadvertently unveiled a crucial legal 

conundrum. While the Act intended to streamline dispute resolution, its application, 

particularly concerning Sections 34 and 37, has ignited a fierce debate. These sections, 

designed to regulate challenges to arbitral awards, have become a battleground, 

questioning the courts’ authority to modify these awards. But why has this seemingly 

straightforward matter become so contentious? 

The heart of the issue lies in the inherent tension between upholding the sanctity of arbitral 

autonomy and ensuring judicial oversight to rectify manifest injustices. The Act, aiming for 

minimal intervention, clashes with the practical realities of complex commercial disputes, 

often demanding a more nuanced approach. Can courts, in exercising their power to set 

aside an award, transcend mere rejection and instead modify its terms for equitable 

outcomes? This question has spawned a divergence of judicial opinions, raising profound 

concerns about the delicate balance between party autonomy and judicial intervention. 

To illuminate this divergence, we must examine the landmark cases that have shaped this 

discourse. ONGC Ltd. v. Saw Pipes Ltd.1, for instance, established the narrow grounds for 

judicial intervention, emphasizing the Act’s intended limitations. Yet, the language of 



 
 

  

Section 34(2)(b) has tempted courts to venture beyond “setting aside,” sometimes 

modifying awards in the pursuit of justice, a practice that seemingly contradicts the Act’s 

intended scope. But how can we reconcile these conflicting interpretations? 

The Supreme Court, in MMTC Ltd. v. Vedanta Ltd.2 and UHL Power Company Ltd. v. 

State of Himachal Pradesh3, reinforced the limited scope of judicial intervention under 

Section 37, mirroring the restrictions of Section 34. These rulings unequivocally establish 

that appellate courts cannot re-evaluate the award’s merits, emphasizing the respect due 

to arbitration as a chosen dispute resolution mechanism. This principle aims to confine 

judicial intervention to rectifying clear legal errors or procedural irregularities, ensuring 

legality and fairness rather than substituting the tribunal’s judgment. 

However, the Supreme Court, in N.H.A.I. v. M. Hakeem4, definitively addressed the core 

issue: judicial modification of arbitral awards. Speaking through Justice R.F. Nariman, the 

Court explicitly rejected any judicial power to modify awards under Section 34, citing 

MMTC Ltd. Case  and McDermott International Inc. v. Burn Standard Co. Ltd.5. This 

stance emphasizes the courts’ limited role in either upholding or setting aside awards, 

compelling parties to seek resolution anew through arbitration or other means. 

Further solidifying this interpretation, the Court, in Dyna Technologies Ltd. v. Crompton 

Greaves Ltd.6, clarified the legislative intent behind Section 34(4), emphasizing its role in 

preserving award enforceability rather than expanding judicial modification powers. 

Notably, the Court drew parallels with the UNCITRAL Model Law, which also eschews 

judicial modification, and contrasted the 1996 Act with its predecessor, the 1940 Act, 

which did permit modification. This deliberate omission signals the legislature’s intent to 

preclude judicial modification. 

This consistent judicial stance was reiterated in Larsen Air Conditioning and Refrigeration 

Company v. Union of India7, reaffirming that the 1996 Act has effectively stripped courts 

of the power to modify awards. The only permissible judicial action remains setting aside 

an award, either wholly or partially, when the conditions under Section 34 are met. Yet, 

despite these clear rulings, the debate persists, leading to the recent referral to a 

Constitution Bench in Gayatri Balasamy v. MA ISG Novasoft Technologies Limited.8 Why 

this renewed scrutiny? 

The Supreme Court’s decision to revisit this debate underscores the urgent need for a 

definitive resolution, addressing the existing jurisprudential divide. The Constitution 

Bench, led by Chief Justice Sanjiv Khanna, has reserved its judgment on this critical 

question, acknowledging the inherent tension between upholding the sanctity of… 
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arbitration and ensuring judicial oversight. The court recognizes arbitration as a “one-step 

adjudication” designed for efficiency, yet acknowledges the necessity for corrective 

mechanisms, as highlighted by Sections 33 and 34(4). 

Senior Advocate Saurabh Kirpal argued vehemently against equating “setting aside” with 

“modification,” emphasizing the distinct jurisprudential understanding of these terms. 

Justice Sanjay Kumar, however, questioned whether the partial setting aside provision in 

the 1996 Act blurred this distinction. The debate further explored the legislative intent 

behind the 1996 Act, with concerns raised about the potential impact on the enforceability 

of international commercial arbitration awards. 

Solicitor General Tushar Mehta stressed the Act’s self-contained nature, arguing that 

judicial modification would introduce undesirable subjectivity. However, CJI Khanna 

countered that courts inherently possess a degree of interpretive discretion within 

legislative frameworks. Ultimately, the Constitution Bench is tasked with resolving this 

fundamental tension: how to preserve the efficiency and finality of arbitration while 

ensuring judicial oversight to prevent manifest injustices.  

Given the Supreme Court’s meticulous consideration of legislative intent, the consistent 

thread of rulings emphasizing limited judicial intervention, and the clear articulation in M. 

Hakeem and subsequent cases, it is highly probable the Constitution Bench will uphold 

the principle of non-modification of arbitral awards under Sections 34 and 37 of the 

Arbitration Act. While acknowledging the inherent tension between arbitral autonomy and 

judicial oversight, the court is likely to reinforce the Act’s self-contained nature and the 

deliberate exclusion of modification powers.  

To mitigate potential injustices arising from this strict interpretation, the bench might 

provide detailed guidelines on the scope of “setting aside,” potentially delineating specific 

instances where partial setting aside is permissible, and reinforcing the utility of Section 

34(4) as a means for the arbitral tribunal to rectify errors, thus preserving the award’s 

enforceability without crossing the line into judicial modification. This approach would aim 

to maintain the integrity of the arbitral process while acknowledging the need for 

corrective mechanisms within the existing legislative framework, ensuring finality and 

efficiency while minimizing the risks of arbitrary judicial intervention. 

Conclusion  

In essence, the ongoing legal discourse surrounding Sections 34 and 37 of the Arbitration 

and Conciliation Act, 1996, centers on a fundamental distinction: “setting aside” versus… 
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“modification.” As delineated within the Act and interpreted by the Supreme Court, 

“setting aside” represents a judicial act of invalidating an arbitral award, either wholly or 

partially, due to specified legal infirmities. This action nullifies the award’s enforceability, 

compelling parties to seek resolution anew. Conversely, “modification” entails altering the 

award’s substantive terms, effectively substituting the court’s judgment for the 

arbitrator’s. The Act, reflecting international norms and legislative intent, permits “setting 

aside” as a necessary safeguard against egregious errors, ensuring legality and fairness, 

while strictly prohibiting “modification” to preserve arbitral autonomy and minimize judicial 

intervention. 

The prohibition against modification stems from a confluence of factors. The deliberate 

omission of such powers in the 1996 Act, contrasted with its predecessor, signals a clear 

legislative intent to limit judicial interference. Moreover, modification is perceived as an 

encroachment upon the parties’ chosen dispute resolution mechanism, potentially 

undermining the integrity of the arbitral process. The courts also harbor concerns about 

the subjective interpretations that could arise from granting modification powers, 

disrupting the uniform application of arbitral principles. On the other hand, setting aside, 

grounded in explicit statutory provisions, provides a crucial check against awards tainted 

by illegality or procedural improprieties, ensuring adherence to legal standards. 

Should the Supreme Court ultimately sanction judicial modification, the landscape of 

Indian arbitration would undergo a profound transformation. While it might offer a 

mechanism to rectify perceived injustices, it risks diluting the finality of arbitral awards and 

fostering increased judicial intervention, potentially discouraging parties from opting for 

arbitration. The specter of varied judicial interpretations could also introduce uncertainty, 

impacting the enforceability of awards, particularly in international contexts. Conversely, 

reaffirming the prohibition against modification would uphold the sanctity of arbitral 

autonomy, reinforcing India’s commitment to international best practices. While it might 

necessitate re-arbitration in cases of flawed awards, it would ensure a consistent and 

predictable framework, promoting confidence in the arbitral process and solidifying India’s 

position as a reliable hub for international commercial arbitration. The court’s decision, 

therefore, will not merely resolve a legal ambiguity but will shape the future trajectory of 

dispute resolution in India, balancing efficiency with justice. 
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